
MAY-21-2010 15:41
	

JUGDES ADMIN RM 170
	

416 327 5417
	

P.002/009

CITATION: Canwest Global Communications Co T., 2010 ONSC 2870
COURT FILE NIL:.; CV-10-8533-00CL

DATE: 20100521

ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES' CREDITORS ARRANG. MENTACT,
R.S.C. 1985, c.C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR A.I:t.RANGEMENT OF
CANWEST PUBLISHING INC./PUBLICATIONS CANWEST !INC., CANWEST

BOOKS INC., AND CANWEST (CANADA) IN C.

APPLICANTS

COUNSEL: Lyndon Barnes, Alex Cobb and Betsy Putnam for the Applic ::.at LP Entities
Mario Forte for the Special Committee of the Board of Dire,: ¢ors
David Byers and Maria Konyukhova for the Monitor, FTI Consulting Canada Inc.
Andrew Kent and Hilary Clarke for the Administrative kgent of the Senior
Secured Lenders Syndicate
MR Gottlieb and J. A. Swartz for the Ad Hoc Commit^ee of 9.25% Senior
Subordinated Noteholders
Robert Chadwick and Logan Willis for 7535538 Canada Inc.
Deborah McPhail for the Superintendant of Financial Servic:. s (FSCO)
Thomas McRae for Certain Canwest Employees

PEPALL J.

ENDORSEMENT

Relief Requested

[1] The LP Entities seek an order: (1) authorizing them to enter inrL an Asset Purchase

Agreement based on a bid from the Ad Hoc Committee of 9.25% Senior Subordinated

Noteholders ("the AHC Bid"); (2) approving an amended claims procedur ; (3) authorizing the

LP Entities to resume the claims process; and (4) amending the S1SP procedures so that the LP

Entities can advance the Ad Hoc Committee transaction (the AHC Transac9:i )n") and the Support

Transaction concurrently. They also seek an order authorizing them ¢.: call a meeting of
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unsecured creditors to vote on the Ad Hoc Committee Plan on June 10, 21:1.0. Lastly, they seek

an order conditionally sanctioning the Senior Lenders' CCAA Plan.

AHC Bid

[2] Dealing firstly with approval of the AHC Bid, in my Initial Order of January 8, 2010, I

approved the Support Aweement between the LP Entities and the Administrative Agent for the

Senior Lenders and authorized the LP Entities to file a Senior Lenders' Pla:i and to commence a

sale and investor solicitation process (the SISP). The objective of the SISP was to test the

market and obtain an offer that was superior to the teens of the Support Tra:asaction.

[3] On January II, 2010, the Financial Advisor, RBC Capital Markets, [„ommenced the SISP.

Qualified Bids (as that term was defined in the SISP) were received and the Monitor, in

consultation with the Financial Advisor and the LP CRA, determined that the AHC Bid was a

Superior Cash Offer and that none of the other bids was a Superior Offer as those terms were

defined in the SISP.

[4] The Monitor recommended that the LP Entities pursue the AHC Transaction and the

Special Committee of the Board of Directors accepted that recommendation.

[5] The AHC Transaction contemplates that 7535538 Canada Inc. (`9F1 oldco") will effect a

transaction through a new limited partnership (Opco LP) in which it will ac,.puire substantially all

of the financial and operating assets of the LP Entities and the shares of 1\ational Post Inc. and

assume certain liabilities including substantially all of the operating liabi pities for a purchase

price of $1.1 billion. At closing, Opco LP will offer employment to si.a.:ostantially all of the

employees of the LP Entities and will assume all of the pension liabilities ::nd other benefits for

employees of the LP Entities who will be employed by Opco LP, as well as for retirees currently

covered by registered pension plans or other benefit plans. The material submitted with the

AHC Bid indicated that Opco LP will continue to operate all of the business es of the LP Entities

in substantially the same manner as they are currently operated, with no immediate plans to

discontinue operations, sell material assets or make significant changes to current management.

The AHC Bid will also allow for a full payout of the debt owed by the [ P Entities to the LP

Secured Lenders under the LP credit agreement and the Hedging Crediitoors and provides an
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additional $150 million in value which will be available for the unsecurr i creditors of the LP

Entities.

[6] The purchase price will consist of an amount in cash that is equal to the sum of the Senior

Secured Claims Amount (as defined in the AHC Asset Purchase Agreement), a promissory note

of $150 million (to be exchanged for up to 45% of the common share;: of Holdco) and the

assumption of certain liabilities of the LP Entities.

[7] The Ad Hoc Committee has indicated that Holdco has received commitments for $950

million of funded debt and equity financing to finance the AHC Bid. This i icicludes $700 million

of new senior funded debt to be raised by Opco LP and $250 million of mezzanine debt and

equity to be raised including from the current members of the Ad Hoc Comurrittee.

[8] Certain liabilities are excluded including pre-filing liabilities and restructuring period

claims, certain employee related liabilities and intercompany liabilities bet wen and among the

LP Entities and the CMI Entities. Effective as of the closing date, Opco LP will offer

employment to all full-time and part-time employees of the LP Entities or substantially similar

terms as their then existing employment (or the terms set out in their co V.ective agreement, as

applicable), subject to the option, exercisable on or before May 30, 2010, to not offer

employment to up to 10% of the non-unionized part-time or temporary enr-r'loyees employed by

the LP Entities.

[9] The AHC Bid contemplates that the transaction will be implemented pursuant to a plan of

compromise or arrangement between the LP Entities and certain unsecured creditors (the "AHC

Plan"). In brief, the AHC Plan would provide that Opco LP would acquire substantially all of

the assets of the LP Entities. The Senior Lenders would be unaffected em editors and would be

paid in full. Unsecured creditors with proven claims of $1,000 or less woo.id receive cash. The

balance of the consideration would be satisfied by an unsecured demand rote of $150 million

less the amounts paid to the $1,000 unsecured creditors. Ultimately, affected unsecured creditors

with proven claims would receive shares in Holdco and Holdco would app1y for the listing of its

common shares on the Toronto Stock Exchange.
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[10] The Monitor recommended that the AHC Asset Purchase Agreem. it based on the AHC

Bid be authorized. Certain factors were particularly relevant to the onitor in making its

recommendation:

the Senior Lenders will received 100 cents on the dollar;

the AHC Transaction will preserve substantially all of the business of

the LP Entities to the benefit of the LP Entities' suppliers and the

millions of people who rely on the LP Entities' pi blications each day;

the AHC Transaction preserves the employment of substantially all of

the current employees and largely protects the interests of former

employees and retirees;

the AHC Bid contemplates that the transaction will be implemented

through a Plan under which $150 million in cash or shares will be

available for distribution to unsecured creditors;

unlike the Support Transaction, there is no option not to assume

certain pension or employee benefits obligations.

[11] The Monitor, the LP CRA and the Financial Advisor considered eh ' sing risks associated

with the AHC Bid and concluded that the Bid was credible, reasonably certain and financially

viable. The LP Entities agreed with that assessment. All appearing either supported the AHC

Transaction or were unopposed.

[12] Clearly the SISP was successful and in my view, the LP Entities sh:.raid be authorized to

enter the Ad Hoc Committee Asset Purchase Agreement as requested.

[13] The proposed disposition of assets meets the section 36 CCAA critea is and those set forth

in the Royal Bank of Canada v. Soundair Corp. ' decision. Indeed, to a lar, e degree, the criteria

[1991] O.J. 1137.
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overlap. The process was reasonable and the Monitor was content with A. Sufficient efforts

were made to attract the best possible bid; the SISP was widely publicized; ample time was given

to prepare offers; and there was integrity and no unfairness in the proce:.s. The Monitor was

intimately involved in supervising the SISP and also made the Superior Cash Offer

recommendation. The Monitor had previously advised the Court that in its opinion, the Support

Transaction was preferable to a bankruptcy. The logical extension of that ::onclusion is that the

AHC Transaction is as well. The LP Entities' Senior Lenders were either consulted and/or had

the right to approve the various steps in the SISP. The effect of the proposed sale on other

interested parties is very positive. Amongst other things, it provides for a going concern

outcome and significant recoveries for both the secured and unsccL.red creditors. The

consideration to be received is reasonable and fair. The Financial Advisor :rnd the Monitor were

both of the opinion that the SISP was a thorough canvassing of the market. The AHC

Transaction was the highest offer received and delivers considerably more value than the

Support Transaction which was in essence a "stalking horse" offer made by the single largest

creditor constituency. The remaining subsequent provisions of section ),6 of the CCAA are

either inapplicable or have been complied with. In conclusion the AHC Tr msaction ought to be

and is approved.

Claims Procedure Order and Meeting Order

[14] Turning to the Claims Procedure Order, as a result of the foregoing, the scope of the

claims process needs to be expanded. Claims that have been filed will move to adjudication and

resolution and in addition, the scope of the process needs to be expanded so as to ensure that as

many creditors as possible have an opportunity to participate in the meeting to consider the Ad

Hoc Committee Plan and to participate in distributions. Dates and fir in also have to be

adjusted. In these circumstances the requested Claims Procedure Order should be approved.

Additionally, the Meeting Order required to convene a meeting of unsecured creditors on

June 10, 2010 to vote on the Ad Hoc Committee Plan is granted.

SISP Amendment

[15] It is proposed that the LP Entities will work diligently to implement .he AHC Transaction

while concurrently pursuing such steps as are required to effect the Sup- ort Transaction. The
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SISP procedures must be amended. The AHC Transaction which is to h' effected through the

Ad Hoc Committee Plan cannot be completed within the sixty days cont°c 'nplated by the SISP.

On consent of the Monitor, the LP Administrative Agent, the Ad Hoc Cimmittee and the LP

Entities, the SISP is amended to extend the date for closing of the AEIC Transaction and to

permit the proposed dual track procedure. The proposed amendments ts, the SISP are clearly

warranted as a practical matter and so as to procure the best available goin.;.:, concern outcome for

the LP Entities and their stakeholders. Paragraph 102 of the Initial Order contains a comeback

clause which provides that interested parties may move to amend the B 'tial Order on notice.

This would include a motion to amend the SISP which is effectively incorporated into the Initial

Order by reference. The Applicants submit that I have broad general jurisdiction under

section 11 of the CCAA to make such amendments. In my view, it is unnr'oessary to decide that

issue as the affected parties are consenting to the proposed amendments.

Dual Track and Sanction of Senior Lenders' CCAA Plan

[16] In my view, it is prudent for the LP Entities to simultaneously advance the AHC

Transaction and the Support Transaction. To that end, the LP Entities: seek approval of a

conditional sanction order. They ask for conditional authorization to ente r into the Acquisition

and Assumption Agreement pursuant to a Credit Acquisition Sanction, Approval and Vesting

Order.

[17] The Senior Lenders' meeting was held January 27, 2010 and 97.5% n number and 88.7%

in value of the Senior Lenders holding Proven Principal Claims who were present and voting

voted in favour of the Senior Lenders' Plan. This was well in excess of the required majorities.

[18] The LP Entities are seeking the sanction of the Senior Lenders' CC: a;A Plan on the basis

that its implementation is conditional on the delivery of a Monitor's Certi:f".sate. The certificate

will not be delivered if the AHC Bid closes. Satisfactory arrangements have been made to

address closing timelines as well as access to advisor and management tins:. Absent the closing

of the AI-IC Transaction, the Senior Lenders' CCAA Plan is fair and reaso sable as between the

LP Entities and its creditors. If the AHC Transaction is unable to close, I c,. include that there are

no available commercial going concern alternatives to the Senior Lenders' CCAA Plan. The

market was fully canvassed during the SISP; there was ample time to cond.-ct such a canvass; it
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was professionally supervised; and the AI-IC Bid was the only Superior C. [Ter as that term was

defined in the SISP. For these reasons, I am prepared to find that the Senior Lenders' CCAA

Plan is fair and reasonable and may be conditionally sanctioned. I also nc a that there has been

strict compliance with statutory requirements and nothing has been done or purported to have

been done which was not authorized by the CCAA. As such, the three pert test set forth in the

Re: Canadian Airlines Corp. 2 has been met. Additionally, there has Ib _en compliance with

section 6 of the CCAA. The Crown, employee and pension claims described in section 6 (3),(5),

and (6) have been addressed in the Senior Lenders' Plan at sections 5.2, 5.9 .,nn 5.4.

Conclusion

[19] In conclusion, it is evident to me that the parties who have been rr.gaged in this CCAA

proceeding have worked diligently and cooperatively, rigorously protecti.r g their own interests

but at the same time achieving a positive outcome for the LP Entities' stakeholders as a whole.

As I indicated in Court, for this they and their professional advisors should be commended. The

business of the LP Entities affects many people – creditors, employees, retirees, suppliers,

community members and the millions who rely on their publications for i.":.eir news. This is a

good chapter in the LP Entities' CCAA story. Hopefully, it will have a hap y ending.

Released: May 21, 2010

2 2000, A.B.Q.B. 442, leave to appeal refused 2000, AB.C.A. 23, affirmed 2001, A.B.C.A. 9, leave to appeal to
S.C.C. refused July 12, 2001.
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